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Editorial 


The most significant development in over half a century of American judicial 
administration is the “organized” court exemplified by the several newer city courts 
in Chicago, Cleveland, Milwaukee, Buffalo, New York, Atlanta and Philadelphia. 
While there is yet need enough in most jurisdictions for “procedural reform” this 
need is nearly everywhere clearly secondary to the need for the organization of the 
judiciary on a businesslike plan. 

The new “organized” courts are emancipated as a matter of course from the maze 
of statutory procedure. The establishment of a businesslike structure and the confer- 
ring of necessary powers for self-government through the making of procedural rules 
and administrative orders go hand in hand. These new courts have not only been 
successful, but have been strikingly, dramatically successful, under the most unto- 
ward conditions that could be found in the United States. If such a plan had con- 
quered in Connecticut, or New Jersey, or Massachusetts—states which offer a favorable 
environment—the proof would have been less conclusive. But they have conquered in 
some of the most hopeless jurisdictions that could have been found, bringing order 
and responsibility immediately in the place where before there had been notorious 
inefficiency. 

There has been a disposition on the part of some observers to ascribe the success 
of the Chicago Municipal Court to its leader. This view can be accepted without 
lessening the role held by the principle of organization. It is quite true that it was 
the work of a man with prophetic vision and great powers of leadership to make a suc- 
cess of the first experiment. But if the court act had not created a field for such a 
man he would never have entered the public service. 

Or take the other supposition: if Harry Olson had been elected a judge of one 
of the other courts of Cook County he could never have contributed anything to our 
knowledge of judicial administration, for he would have been tied hand and foot 
by rigid procedural law and judicial traditions. 

We may observe also that no other court created on the pattern of the Municipal 
Court of Chicago has failed for lack of a qualified leader. The position naturally 
attracts qualified men even where methods of selection are weak. Only a few have 
inventive genius, but anybody can establish telephone systems, or electric light sys- 
tems or produce phonographs after Bell and Edison have shown the world how to do 
these things. 

In the following article concerning municipal courts it is shown that success has 
been obtained with only a partial application of the principles of efficiency organiza- 
tion. The large city has its special difficulty in administering justice which arises 
from the need for co-ordination so that numerous judges will perform each his own 
part of the work in an orderly and economical manner. The problem of administra- 
tion outside of the large city is that of orderly and economical performance on the 
part of numerous isolated judges who cannot work efficiently to a common end with- 
out central direction. 

The problem for city and country alike is the problem of giving the judge power 
to administer justice in all manner of proceedings, big and_ little, civil and criminal 
and yet have that power employed in a responsible manner according to recognized 
standards. For the judges outside of large cities intelligent direction, reports, pub- 
licity and meetings are as much needed as for city judges. These factors call for 
unification first and then plain straightforward business organization with a gen- 
erous measure of rule-making power. 

It is no longer seemly to adhere to the skeptical and pessimistic role and say 
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that judicial administration is inherently so difficult as to make a great reform 
hopeless. The way has been shown; it has been tried sufficiently long to prove its 
worth. And for the comfort of doubters it may be added that success has come with- 
out resort to radical or bizarre theories. There is absolutely no principle of jurispru- 
dence which suffers from business management in the courts. We still have the bed. 
rock of contentious procedure, the freedom of the advocate, the independence of the 
trial judge in the essential judicial function and his responsibility to the reviewing 
courts. 

While constitutions must be amended in most states to permit of creating ade- 
quate court organization there is nothing in the movement which is hostile to the spirit 
of any constitution. It is only the statutory surplusage of the constitution which is 
incompatible. 

What is added to our jurisprudence and constitutions to bring about economy 


and efficiency is merely adaptation of the machinery of justice to modern conditions 
of life. 


What Our Courts: Need 


Effective administration of justice in the urban communities of today 
requires a unification of the judicial system whereby the whole judicial 
power of the state shall be vested in one organization, of which all tribunals 
shall be branches or departments or divisions. In organizing the personnel 
of this unified judicial department, the cardinal idea should be to permit, 
the entire judicial force of the commonwealth to be employed in the most 
effective manner possible upon the whole judicial business of the common- 
wealth, aiming to have specialist judges rather than specialized courts. 
Multiplication of tribunals is the first attempt of the law to meet the demand 
for specialization and division of labor. Yet it is at best a crude device. 
The need is for judges who are specialists in the class of causgs with which 
they have to deal. This need may be met by specialized courts with spe- 
cialized jurisdiction. But it may be met, also, by a unified court with 
specialist judges, to whom special classes of litigation are assigned. Un- 
doubtedly much specialization is desirable and will be desirable increasingly 
in the future. But concurrent jurisdictions, jurisdictional lines between 
courts, with consequent litigation over the forum and the venue at the’ 
expense of the merits, and judges who can do but one thing, no matter 
how little of that is to be done nor how much of something else, are not 
the way to provide therefor. Rather there should be specialized judges. 
As cases of a certain class become numerous and require that a specialist 
consider them, judges should be designated from the staff of the whole 
court for that purpose and the causes should be assigned to such judges, 
in the one court in which all causes are entered, by some functionary whose 
duty it is to see that the judicial power of the commonwealth is fully utilized 
and is utilized to the best advantage. 


Excerpt from the Preliminary Report on Efficiency in the Administra- 
tion of Justice prepared for the National Economic League by Charles W. 


_—, Louis D. Brandeis, Moorfield Storey, Adolph J. Rodenbeck, Roscoe 
ound. 
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Success of Organized Courts 


Procedural reform has a history in our 
country of about three-fourths of a cen- 


tury. The name accorded the movement 
illustrates the fact that efforts to make 
justice sure, prompt and economical have 
been mainly along the line of legislated 
codes. In the states which profess to 
have no codes procedural legislation has 
been relied upon to work out the salva- 
tion of the litigant and the courts so that 
there is nowhere any longer pure common 
law procedure. The only difference be- 
tween our code states and common law 
states, so called, is that in the latter pro- 
cedural legislation has been less compre- 
hensive and less consistent. It has been 
fully as profuse. 

We realize now that we are as far from 
success as when we began. With our 
primitive court machinery the difficulties 
of judicial administration have grown 
more rapidly than they could be solved. 
We are coming to realize that minutely 
legislated rules of procedure are wrong 
in principle and costly in practice. Legis- 
latures are qualified to determine policies 
but not to elaborate procedural rules in 
any field of administration. They can- 
not, because of essential limitations, ad- 
just the minute details of a technical sub- 
ject. In other fields of administration we 
have recently seen success through the 
exercise of rule-making powers by tech- 
nical experts. This plan not only yields 
better results, but it also conserves the 
energy of the legislature for its legitimate 
function of determining policies and the 
scope of rule-making power to be exer- 
cised by bodies which exist for special po- 
litical purposes. 

Not only are legislatures illy adapted 
to the scientific development of procedure, 
but their enactments in the judicial field 
tend constantly to defeat their own pur- 
poses because they create substantive 
rights so that two or more suits are made 
to sprout where the facts justify but one. 
And every section of statutory procedure 


is a limitation upon judicial authority, 
either expressly or impliedly. As long as 
the legislature monopolizes the function 
of developing procedure the courts can- 
not be held wholly accountable for the 
administration of justice. 

If the courts are to resume their ancient 
function of regulating procedure through 
judge-made rules, it is important that 
there be an organization of judges so that 
the rule-making power may be exercised 
in an intelligent and responsible manner. 
The responsibility should rest upon all 
the judges, but the actual drafting of rules 
should be done by those judges best quali- 
fied for this peculiar work. To simply 
shoulder the entire work upon an already 
over-burdened supreme court would be to 
exclude sources of experience and special 
talent and to negative a common responsi- 
bility for results. 

We are coming to realize also the im- 
portance of the administrative side of the 
judicial function. A great deal of busi- 
ness is involved in administering justice 
aside from the essential function of de- 
termining the facts and applying the law. 
In the larger cities especially the abso- 
lute necessity for good business manage- 
ment of the courts is conspicuous. This 
also calls for an organization of judges 
so that every judge will be permitted to 
function in the capacity in which he is 
most expert. 

The conservative reformer is not in the 
position of inventing a new system of ad- 
ministering justice. He does not pro- 
pose to do away with the contentious and 
individualistic system which we have in- 
herited. He proposes, instead, to give our 
essential system a fair chance under a 
favorable environment suited to modern 
conditions. He does not conceive it neces- 
sary to alter the essential judicial func- 
tion of determining the facts and apply- 
ing the law. What he does propose is 


this: That judges be given an organiza- 
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tion adapted to the exercise of the admin- 
istrative and rule-making functions.’ 

The question naturally arises: Is the 
proposed organization one snatched from 
the empyrean, is it something that some 
dreamer has dreamed, or is it, on the con- 
trary, one which has been tested and 
proved sound? 

What we want if we can get it, is an 
organization which has been subjected to 
a severe test and has survived. This is no 
time for dallying with theories. 

Our present purpose is to show just how 
much of fact and experience there is be- 
hind the organization plans which are 
proposed. When the reader knows the 
history of the organized court movement 
in this country he can readily determine 
for himself how much of the plan is actual 
experience and how much is untried the- 
ory. 

The Chicago Experiment 

In an article entitled “Courts in Large 
Cities,” appearing at page ten in the first 
number of the JourNnat, an attempt is 
made to place the organized city court, 
and especially the Municipal Court of 
Chicago, in relation to the entire subject 
of judicial organization. That article 
may well serve as an introduction to this 
more complete account of what has been 
done to this time. 

Inasmuch as the exceedingly loose struc- 
ture of courts and organization of judges 
is a heritage of simpler conditions of life, 
it is easily seen why complaints concern- 
ing the failure of justice are more pointed 
and emphatic in large cities than else- 
where, because the larger the city, the 
greater the departure from the primitive 
conditions which shaped our judicial in- 
stitutions. 

First, let us have a look at Chicago’s ju- 
dicial system, if it can be called a system, 
at the time when agitation was approach- 
ing its legislative goal. The constitutional 
amendment which permitted of creating 
the Municipal Court of Chicago, was 


See dia of Unified in 
this JOURNA Vol. I, No. 4, p. 100 


adopted by the voters in November, 1904. 
At that time Chicago had a population of 
about 1,800,000. There was a County 
Court with one judge and an anomalous 
jurisdiction comprising chiefly insanity 
proceedings and those involving taxation 
and elections. There was the Cook County 
Probate Court with one judge and three 
assistants. The courts of general trial 
jurisdiction were the Circuit and Super- 
ior Courts with twenty-six judges in the 
two. These were, and still are, distinct 
courts, but with identical jurisdiction, 
the only difference being that in the Su- 
perior Court yellow paper is used for 
process. They had civil jurisdiction from 
$100 up and from them were drawn the 
justices of the intermediate Appellate 
Court for the First District. They also 
delegated certain of their members to sit 
in the Criminal Court and try causes in- 
volving offenses of the grade of felony. 
The inferior civil and criminal jurisdic- 
tion was vested in fifty-four justices of 
the peace. 

The damnable condition of certain of 
the justices’ courts furnished much of the 
incentive to remedy affairs in the judicial 
field. But it deserves to be said that some 
of the justices were capable lawyers who 
did the best they could under the impos- 
sible conditions which were imposed upon 
them. But for others the environment 
was too hard; they became mere judicial 
buccaneers. And in one respect the situa- 
tion was not as bad as in certain other 
cities, because Chicago justices were not 
elected. They were appointed by the judges 
of the Circuit and Superior Courts, just as 
masters are now appointed, which accounts 
for the fact that some of them were faith- 
ful and efficient within their limits. But 
on the criminal side there was one espe- 
cially untoward feature, for the justices 
who sat as police judges were designated 
for this work by the mayor at the sugges- 
tion of aldermen. Politics, graft and the 
judiciary were thus linked together. 

The Municipal Court was created to 
meet two very definite needs. One of 


2. Sec. 34, Art. IV, Ill. Const. For the 
court act see Hurd’s Revised Statutes. 
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these needs grew out of the fact that the 
dockets of the Circuit and Superior Courts 
were seriously overloaded. The com- 
mercial interests of the city especially suf- 
fered from the fact that it took two or 
three years to adjudicate ordinary com- 
mercial causes. The other need rested 
on the scandalous condition of the jus- 
tices’ courts which had exclusive jurisdic- 
tion in civil causes involving less than 
$100 and criminal causes less than the 
grade of felony. 

The first need was met by giving the 
new court unlimited jurisdiction in con- 
tract causes. The second by abolishing 
the office of justice of the peace and con- 
ferring justices’ jurisdiction on the Mu- 
nicipal Court. In respect to jurisdiction 
in contract causes involving more than 
$100 the new court was designed to com- 
pete with the Cireuit and Superior Courts 
within the city’s boundaries. In respect 
to criminal jurisdiction it was intended 
to divide the field with the Criminal 
Court. Further, in order to relieve the 
County courts of the less important tort 
actions, the Municipal Court was given 
jurisdiction in this field over causes in- 
volving not more than $1,000. No chanc- 
ery jurisdiction was conferred. 

Thus far there was no real innovation. 
Chicago was merely doing on a large scale 
what had been done previously in many 
cities where it became necessary to get 
rid of the primitive justices’ courts. In 
respect to jurisdiction the new court pre- 
sented no striking features. It was just 
about what would be expected of lawyer- 
legislators. But business men had a large 
part in shaping the new court. They, 
naturally, viewed the problem from the 
business standpoint. Here were twenty- 
seven new judges to take over the work 
of fifty-four justices, to relieve as far as 
possible the glutted calendars of the courts 
of general trial jurisdiction and to meet 
the demands, if possible, of a rapidly 
growing city. In this last respect they 
gave the new court a harder problem than 
they conceived, as figures to be presented 
will show. 

To simply create so many new judges 
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and permit them to go as they pleased 
would obviously result in failure. At 
least the business men appeared to think 
so. To provide a fixed salary instead of 
fees would go far to remove the evils of 
the justices’ courts, but for twenty-seven 
judges to do business all “on their own” 
without direction and management, with- 
out co-ordination and united responsibil- 
ity, would inevitably result in every kind 
of judicial shirking. In a short time 
litigants would be as bad off as before, at 
least as far as delays were concerned. 


Staff is Organized 


So the citizens’ committee which as- 
sumed the drafting of the municipal 
court act, decided to organize these new 
judges just as any business man would 
organize a staff of workers. They decided 
to create a head for the court with such 
powers that he could be held responsible 
for the administrative acts of its judges. 
So the office of Chief Justice was created 
and in this official was centered the ad- 
ministrative control of the entire court. 
It was done very simply by providing 
that the Chief Justice should assign 
judges to sit in the various branches of 
the court and that he should superintend 
the making of calendars and classify busi- 
ness upon various calendars. In the 
language of the act: 

The Chief Justice, in addition to the exer- 
cise of all the other powers of a judge of 
said court, shall have the general superin- 
tendence of the business of said court; he 
shall preside at all meetings of the judges, 
and he shall assign the associate judges to 
duty in the branch courts, from time to 
time, as he may deem necessary for the 
prompt disposition of the business thereof, 
and it shall be the duty of each associate 
judge to attend and serve at any branch 
court to which he may be so assigned. * * * 
The Chief Justice shall also superintend 
the preparation of the calendars of cases 
for trial in said court and shall make such 
classification and distribution of the same 
upon different calendars as he shall deem 
proper and expedient. Each associate judge 
shall at the commencement of each month 
make to the Chief Justice, under his official 
oath, a report in writing of the duties per- 
formed by him during the preceding month, 
which report shall specify the number of 
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days’ attendance in court of such judge dur- 
ing such month, and the branch courts upon 
which he has attended, and the number of 
hours per day of such attendance. 

The foregoing quotation comprises the 
essential idea of this court, an idea com- 
monplace in the commercial world, but 
a thunderingly new one in the judicial 
realm. 

It may be noted, however, that there is 
nothing in this idea of business manage- 
ment which impinges ever so little upon 
the essential judicial function. The in- 
dividual judge was left independent with 
respect to his decision in each particular 
cause. He became, in fact, more inde- 
pendent in the essential function of ad- 
judicating by virtue of.the terms of the 
act and its operation, as will appear. The 
only independence which he lost on the 
administrative side was the right to shirk 
and loaf, to dodge responsibility; as far 
as he wanted to earn his pay by working 
for it he was unrestricted. 

The act is too long to quote at length 
as it makes over thirty pages in the 
statute book. It contains a good deal of 
procedure which the lawyer draftsman 
conceived to be important, or which he 
was obliged to insert to secure its passage. 
The necessity for repeated amendments— 
it has been amended in detail at every 
legislative session since it was enacted— 
proves the error of attempting to foresee 
all contingencies. 

But the act conferred a full measure 
of rule-making power subject to the pro- 
cedure as laid down. 

Section twenty of the act said: 

That the judges of said Municipal Court 
shall have power to adopt, in addition to or 
in lieu of the provisions herein containea 
prescribing the practice in said Municipal 
Court or of any portion or portions of said 
provisions, such rules regulating the prac- 
tice In said Court as they may deem neces- 
sary or expedient for the proper administra- 
tion of justice therein. The adoption of 
such rules shall be accomplished by an or- 
der signed by a majority of said judges, 
which order, when made, shall be forthwith 
spread upon the records of the Municipal 
Court and shall be printed in pamphlet form 
at the expense of the city: Provided, how- 
ever, that no such rule or rules so adopted 


shall be inconsistent with those provided 
for by this act. . . 

In its original form this section went 
on to provide that the rules should not 
become effective until after the lapse of 
thirty days after the approval thereof by 
the Supreme Court of the State, which 
Court was empowered to modify the rules 
as well as to refuse approval. But at the 
1907 session of the Illinois Legislature, 
held shortly after the opening of the 
Court, forty-four of the sixty-seven sec- 
tions of the act were amended, at the sug- 
gestion of the newly elected Chief Justice 
and judges. The requirement that new 
rules should be submitted to the Supreme 
Court was omitted, but the power of the 
Supreme Court to substitute any rules 
for those made by the judges of the Mu- 
nicipal Court, or to “make any order re- 
specting the rules of said Municipal 
Court which it may deem proper” was re- 
tained. This power has never been ex- 
ercised by the higher court. 

Still further provision was made for 
the exercise of discretion with respect to 
procedural rules. Section fifty-one of the 
original draft provides : 

That if the method of procedure in any 
case within the jurisdiction of the Municipal 
Court is not sufficiently prescribed by this 
act, or by any rule of court adopted in 
pursuance hereof, the branch court in which 
the same is brought or proposed to be 
brought, may make such provision for the 
conducting and disposing of the same as 
may appear to the court proper for the just 
determination of the rights of the parties. 

This was altered by the 1907 Assem- 
bly by substituting the word “Court” for 
“the branch court in which the same is 
brought or proposed to be brought.” This 
was a worthy change which operated to 
confirm the rule-making power in all the 
judges rather than in a single judge. Such 
a great scope of discretion calls for form- 
ality of consideration and co-ordinated 
responsibility. It illustrates well how 
judicial power can be safely exercised by 
a responsible body which would be unwise 
in the hands of the typical, isolated ju- 
dicial unit. It illustrates. the point that 
the greater powers which American judges 
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must have if they are to function capably 
are at this time withheld, and doubtless 
wisely so, lest they be abused by irrespon- 
sible judges. Power and- responsibility 
must go hand in hand. As long as judges 
are lacking co-ordination procedure 
must be shaped, so far as possible, as to 
make it innocuous in the hands of bung- 
lers. Thus is the efficiency of the more 
capable judges held in check by the least 
capable. Judicial power is the power to 
do harm as well as to do good. The bar 
and the public has a holy horror of petty 
judicial tyranny. Until the organized 
court was devised there was no way of 
conferring the power necessary to efficient 
functioning without opening the door to 
abuses. A good share of statutory pro- 
cedure has necessarily been negative in 
character, depriving judges of needed dis- 
cretion to do the right thing at the right 
time, and tending to lower the dignity 
of tribunals. 

The act embodied another striking in- 
novation in the following words: 

it shall be the duty of the Chief Justice 
and the associate judges to meet together at 
least once In each month, excepting the 
month of August, in each year, at such hour 
and place as may be designated by the 
Chief Justice, and at such other times as 
may be required by the Chief Justice, for 
the consideration of such matters pertain- 
ing to the administration of justice in said 
court as may be brought before them. At 
such meetings they shall receive and inves- 
tigate, or cause to be investigated, all com- 
plaints presented to them pertaining to the 
said court, and to the officers thereof, and 
shall take such steps as they may deem 
necessary or proper with respect thereto, 
and they shall have power, and it shall be 
their duty to adopt or cause to be adopted 
all such rules and regulations for the proper 
administration of justice in said court as to 
them may seem expedient. 

The effect of the provisions referred to 
may be summarized under five heads, all 
more or less revolutionary: 

1. The court was given power to create 
and regulate procedure subject to the de- 
tails enumerated in the act. This fact 
alone would have made the experiment one 
notable in American legislation for it was 
the first conspicuous acknowledgment of 
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a principle which has become indispens- 
able to the success of courts in all other 
English speaking countries. 

2. The power to classify causes upon 
separate calendars, conferred upon the 
Chief Justice, enabled him to group 
causes of an allied nature, or concerning 
like persons or arising from like causes, 
along natural administrative lines, rather 
than upon the traditional and often mean- 
ingless lines observable in other courts. 
The full employment of this power, in a 
strikingly successful way, came about in 
the creation of the Domestic Relations 
Court, to which reference will be had 
later. A new tribunal may be created for 
any special purpose which appears to jus- 
tify it by a mere executive order of the 
Chief Justice. There is nothing com- 
parable to this outside the organized 
court. If in St. Louis or San Francisco 
a special tribunal is needed it is to be ob- 
tained only by legislative action, and 
when established it is an awkward piece 
of furniture. Its judge may or may not 
be adapted to its peculiar and limited 
jurisdiction. The fact that it is created 
for a special purpose limits its usefulness 
in many causes which do not classify 
wholly within the scope of the specialized 
court, so that what is really but one con- 
troversy has to be adjudicated in two or 
more tribunals, and is almost certain to 
be a “judicial botch.” 

3. The power of the Chief Justice to 
direct the activities of the associate judges 
is one essential to the success of the spe- 
cialized branch court. In order that ju- 
dicial business may be done expertly and 
economically it must be classified and 
come before specially designated branches 
and these branches must be manned by 
specialist judges. Some guiding mind 
must determine the judge best qualified 
for particular classes of causes. No lawyer 
can succeed in every field of law, nor can 
any judge. It would be a good thing, at 
least, if every judge were as well versed 
in the law as the lawyers practicing in 
his court. He can become such an ex- 
pert, or specialist judge, if the branch is 
one suited to his native powers and train- 
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ing and if he is kept there long enough 
to master the substantive law involved. 

The assignment of judges is, of course, 
essential to any plan for promoting ju- 
dicial efficiency. Judicial efficiency with- 
out this power is as little to be expected 
as would be commercial efficiency if all 
employes in any enterprise performed in- 
discriminately the functions of buyer, 
salesman, stockkeeper, accountant, credit 
manager, and so forth. Most of our exist- 
ing inefficiency is to be ascribed to its ab- 
sence and wherever we have a measure of 
efficiency among any considerable num- 
ber of judges of equal jurisdiction, it will 
be found that some approach to the prin- 
ciple of assignment has been worked out. 

4. The requirement that associate 
judges report the number of hours which 
they devote to their work is one doubt- 
less quite essential to the success of this 
court. In this connection it must be re- 
membered that conditions were not, and 
are not now, what they should be in Chi- 
cago courts. Such a provision may be 
considered by some persons a reflection 
upon the judges of this court, but the peo- 
ple are entitled to know how much their 
judges do, and the judges are favored in 
being permitted to keep their own time. 
When one realizes the slackness and ir- 
responsibility of certain of the judges of 
the other courts in Chicago, he appre- 
ciates the need for the requirement. A 
judge of one of those courts absented him- 
self in California for a year or more be- 
fore being exposed by a newspaper. He 
was drawing $10,000 a year salary and 
paying a country judge $10 a day to sub- 
stitute for him. There are plenty of other 
cases, not so extreme—and when no sub- 
stitute is hired. Even as it is it is hard 
to keep a few of the Municipal Court 
judges at their work until half past four. 
Without this requirement the Municipal 
Court probably could not have made its 
wonderful record and this fact is sufficient 
justification. 

5. One of the wonderful features of 
the act is the one which requires judges 
to attend monthly meetings to receive and 


investigate all complaints brought before 
them and to consider opportunities to im- 
prove the service generally. At every such 
meeting every judge is enabled to obtain 
guidance with respect to knotty problems, 
to unload responsibility upon his col- 
leagues, to point out the omissions of an- 
other judge and to share generally in the 
dignity of managing a great institution. 
Result is Responsibility 


All these factors together make for the 
one essential of success, responsibility. 
The judges are responsible, just like all 
other judges, to the appellate courts for 
their decisions with respect to particular 
causes. But as members of this organized 
court they are also responsible for the due 
administration of justice within the juris- 
diction conferred by the act. The ablest 
among them, who ordinarily tries only 
important civil causes, finds himself 
shouldered with responsibility for the 
conduct of the police branches in the slum 
wards, because he has power to influence 
judicial conduct in these branches, in- 
directly at least, and because the public 
will charge all blunders and scandals, 
more or less, to the entire body of judges. 
Every judge is made his brother’s keeper 
and the protector of the reputation of the 
entire court. This is self-government and 
self-discipline, the oniy real government 
and the only real discipline. It is the only 
remedy for the complaints which have 
found expression in the demand for the 
recall of judges which promises any 
measure of success. Organized responsi- 
bility is prophylactic. The judicial re- 
call is surgery. 

This act gave the people of Chicago a 
new court utterly different from any court 
ever created in this country. The people 
were hopeful but there was no undue as- 
surance that the problem had been solved. 
It yet remained to get the right judges, 
and particularly the right chief justice 
as administrative head, or business man- 
ager, for this unique business court, and 
then much would depend upon the way in 
which the powers conferred by the act 
would be developed. 
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There was one big element making for 
success which was not taken into account 
at that time. It lay in the importance of 


the role of chief justice, as head of a 


powerful, wieldy organization committed 
to the task of redeeming the enforcement 
of law in a great city, which importance 
made it possible to negotiate the candidacy 
of a man full-statured, broad-guaged, am- 
hitious, experienced, and strong-willed. 
Such a man was Harry Olson, then and 
for ten years previously assistant state’s 
attorney. Olson was the super-dread- 
naught of the state’s attorney’s office. He 
intended to enter private practice where 
his powers as trial lawyer would insure 
gratifying returns. 

But the opportunity for distinguished 
public service drew him more powerfully 
than the chance to acquire wealth; he ac- 
cepted the nomination. At that time the 
convention system of nominations was 
still in vogue in Illinois. It was in order 
to select candidates for the twenty-seven 
associate judgeships. The selections were 
made in advance of the convention, in 
accord with custom, by a committee con- 
sisting of Harry Olson, John J. Healey, 
then state’s attorney of Cook county and 
John F. Smulski, then state treasurer. 
The committee was given such a free hand 
in selecting, that the resulting candidates 
were practically “hand picked.” This 
ticket prevailed at the polls so that the 
new court was instituted December 1, 
1906, with a willing and ambitious force 
of judges. They were young men, it is 
true, and mostly without judicial expe- 
rience, but this may have been in their 
favor. 

Within a few months the court and its 
friends had 44 of the 67 sections of the 
act amended. Provision was made for 
economical record writing by adopting a 
set of abbreviated forms corresponding by 
serial numbers to regular amplified forms 
which were used only in cases in which 
transcripts were required. This put the 
records of the court on what might well 
be called a card catalogue system. 

Taking over the business of the justices 
of the peace and assuming the vast amount 


139 


of commercial litigation which was of- 
fered, gave the court an arduous regime 
during its first year or two, and prejudice 
on the part of the bar and the judges of 
other courts had to be overcome. But the 
court had a genuine leader, tireless in 
his work at judges’ meetings, in the city 
council, in the press, in the upper courts, 
in the legislature, with political commit- 
tees, and before the people in campaigns. 
The court had to be defended on numer- 
ous constitutional questions, the act had 
to be amended several times, and every 
amendment had to be ratified at a popular 
election. 

In the first year 30,877 civil causes 
were disposed of and 6,227 were left on 
the docket. Fifty-eight thousand two 
hundred and twenty-seven criminal and 
quasi criminal causes were disposed of. 

Before two years had elapsed the court 
was a going concern, keeping abreast of 
its work in spite of continual increases ; 
it had won the confidence of the public 
and commercial lawyers were enthusiastic 
about it. The time had arrived for 
tackling the problem of simplifying pro- 
cedure in first class civil causes, a problem 
quite generally considered insuperable 
among the common law practitioners of 
Illinois. 

Judge Stephen Foster was sent to Lon- 
don to study the modern English prac- 
tice, and upon his return a few simple 
rules, thirty-four in number, were drafted. 
Over a period of nine years these rules 
were not altered at all but in 1917 some 
improvement was made by incorporating 
a few lines concerning statement of the 
cause of action taken from the model 
rules drafted by the American Judicature 
Society and published in BuLLetin XIII, 
A. J. 


Rules Economize Time 


Under these rules the miracle of 
freeing pleadings from deadly formality 
has been fully accomplished. The es- 
sence of the rules lies in plain common 
sense; the plaintiff must at the beginning 
set forth the substantial facts upon which 
he bases his claim, in an informal and 
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brief statement, supported by affidavit in 
all cases of liquidated damages. The de- 
fendant, then, in order to get a footing 
in court, must show under oath that he 
has a meritorious defense. Every year 
thousands of causes are determined by 
entering judgment on default because 
the defendant dare not file an affidavit of 
merits. In other Illinois courts these 
actions would clog the calendars for 
months and years. 

While the simple pleadings have tre- 
mendously reduced the amount of time 
wasted in trying incidental issues it has 
not been possible to change the rules of 
evidence, so that simple trials may take 
an entire day, and more involved ones a 
week or more, in this court as in others. 

The act required monthly reports from 
the judges and at the end of the first year 
the Chief Justice made up a public report 
on his own initiative. Subsequently the 
act was amended to cover this important 
feature. The reports of this court com- 
prise a larger body of judicial facts than 
are to be found elsewhere in this country. 
Outside of the reports of similar organ- 
ized courts one will look in vain for ju- 
dicial statistics.* Our demand for pub- 
lished opinions has resulted in thousands 
of volumes of reports, a considerable part 
of which could never survive editing, but 
concerning the business end of administer- 
ing justice there was never a page until 
the Chicago Municipal Court issued its 
first annual report. 

One of the features which has proved 
indispensable is the efficiency audit month 
by month by a firm of accountants em- 
ploved just as any business concern might 
employ them. This not only relieves the 
Chief Justice of worry concerning the 
balancing of the court’s books, but it works 
like a charm in checking up everybody 
in the entire establishment of nearly 400 
persons so that nobody can be ten cents 
in arrears at the end of the month. 
Harry Olson, as prosecutor of a crooked 
Circuit Court clerk, $50,000 in arrears, 

3. This is not strictly trug. Judicial 


statistics of the Supreme Court of New York 
are now compiled and published. 


had learned how the books for a court 
should be kept. 

One of the significant stories concern- 
ing the early career of this court turns 
on the relationship of court to police. The 
new court act made the police ex officio 
deputy bailiffs for the service of all 
process. Now the police, under the former 
regime, had held warrants instead of serv- 
ing them, had let news concerning war- 
rants leak, and had generally enforced the 
law or not in accordance with instructions 
emanating no doubt from politicians high 
up in administration circles. There was 
a standing order that no patrolman should 
serve a warrant until it had been counter- 
signed by his superior officer. 

Municipal Court warrants for the ar- 
rest of gambling devices were issued and, 
of course, foozled. A big, powerful, self- 
respecting court could tolerate no trifling 
with its process. The Chief Justice was 
in the arena in a minute. He instituted 
at once a warrant docket in which was 
entered the name of every officer receiv- 
ing a warrant. The police force scented 
danger and tried to bluff. The Chief 
Justice threatened to jail for contempt 
the chief of police for disobeying the 
mandates of the court. Nobody had 
dreamt of such an outcome from the 
wording of the act; it was because they 
had not foreseen what a courageous and 
efficient administrator could do to trans- 
late words into action. 

The police knuckled under. They be- 
came in truth and fact officers of the court 
from the moment an arrest was made, or 
an offender booked, or a warrant received 
for service. 

The victory for the court had a pro- 
found influence upon police administra- 
tion. The patrolmen were to a consider- 
able extent relieved from political pres- 
sure and soon came to like this situation. 

It is a serious mistake to assume that 
because the Court’s jurisdiction is in- 
complete that it deals only with the less 
important civil causes. It must be re- 
membered that so far as contract causes 
are concerned there is no limitation upon 
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its jurisdiction. And while its limit in 
tort actions is $1,000, it entertains most 
of the damage suits brought by injured 
passengers in the city as suits involving 
breach of the contract for safe carriage. 
There are commercial causes of every 
sort, some involving very large demands. 
One such suit was for several hundreds 
of thousands of dollars, determining the 
validity of a bond issue of over six mil- 
lion dollars. This suit illustrated well 
the simplicity of pleadings, for the state- 
ment of claim was typewritten on a single 
sheet, and the answer occupied only half 
as much space. These two concise plead- 
ings brought to issue a controversy so in- 
volved that the opinion took over two 
hours to read. 


How Court Operates 


The operation of the court is about as 
follows: Eight branches are maintained 
for police court work at outlying police 
stations. In some instances a single judge 
covers two districts. At South Chicago 
a branch court for both civil and criminal 
causes is maintained. The rest of the 
judges hold court in the city hall where 
twenty-four court rooms are provided. 
It is found that the central location is 
most convenient for all concerned in civil 
causes and in criminal and quasi-criminal 
causes of a specialized nature. The judges 
are assigned to the work for which they 
are best suited and occasional changes are 
made to accommodate their individual 
wishes and to break the monotony of 
specialized service. One clerk in the Chief 
Justice’s office apportions causes for trial 
in the various branches and sees that no 
judge is without business. If through 
with the day’s allotment at noon or any 
other time, causes are forthwith trans- 
ferred from a call which is overloaded to 
the one which is exhausted. 

Another clerk at headquarters has 
charge of the jurors. Names are put on 
the jury list by a board of three city 
jury commissioners, and once every two 
weeks several hundred are summoned and 
examined by the Chief Justice. Every 
jury branch is provided with its quota of 


twelve jurors, and enough more to meet 
contingencies are kept in a waiting room. 
When a jury retires another jury is im- 
mediately made up from those in the 
waiting room and the judge proceeds with 
the next cause on his call. In the Circuit 
and Superior Courts two or three full 


juries are kept for every judge, because 


there is nobody to manage the system and 
draw from a common reservoir. The 
saving through the Municipal Court sys- 
tem is about $30,000 a year. In all de- 
partments modern time saving appliances 
are used. At the end of every month there 
is a report that shows the number of new 
causes commenced in every one of numer- 
ous branches and the number of causes 
disposed of, with an individual record 
for every judge. 

The Court started with twenty-seven 
judges and in its first year disposed of 
97,718 causes of all sorts. Since that 
time Chicago has increased in population 
at least thirty-five per cent, largely owing 
to annexations of territory. There has 
been one increase in the number of judges, 
when three were added, making a present 
total of thirty-one, which includes the 
Chief Justice. Some assistance is afforded 
by the employment of County Court 
judges from other counties. The work 
done by them is probably equivalent to 
that of three full time judges. The in- 
crease in the working force is less than 
one-fourth, but improved methods of ad- 
ministration have enabled the court to 
more than double its output. Its grand 
total for the year ending November 30, 
1917, is 216,925 causes of all sorts dis- 
posed of. Every year has seen an in- 
crease in the volume of business offered 
and disposed of. The totals of the past 
two years are given below in order to 
illustrate the ability of the court to meet 
increasing demands. 


CIVIL SUITS 


Filed Disposed 
of 
66,279 67,657 
Increase in 1917 over 
3,700 4,573 
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PRELIMINARY HEARINGS, MISDEMEAN- 
ORS AND VIOLATION OF CITY 


ORDINANCES 
Filed Disposed 
of 
152,441 149,268 
127,981 123,873 
Increase in 1917 over 
MONEY JUDGMENTS 
$7,003,631.45 
Increase in 1917 over 1916 .. 731,636.20 
FINANCIAL REPORT 
total receipts $1,230,283.57 
1916 total receipts ............ 954,628.89 
Increase in 1917 over 1916 .... 275,654.68 


EXPENDED FOR JURY SERVICE 


109,291.20 


Saving in 1917 over 1916 ........ 14,804.80 
NUMBER OF JURY TRIALS 

1,249 

Increase in 1917 over 1916 ............ 431 


A study of similar figuresthrough suc- 
cessive years affords a great deal of in- 
formation of value to the Court, the 
police, social experts and legislators. The 
great increase in the number of criminal 
causes in the past year is probably due 
to the policy of the police department in 
making a large number of arrests for 
small offenses in order to make a show- 
ing of vigilance and industry. The in- 
crease in civil jury trials is admittedly 
due to the fact that the Court had been 
falling behind on this calendar and the 
opportunity thus afforded for delay in- 
duced many jury demands. The saving 
in jurors’ time, notwithstanding the 
large increase in jury trials, is attribut- 
able to the fact that many of these cases 
with jury demands, made only for the 
purpose of “stalling,” were quickly dis- 
posed of when they came on for trial. 
Another saving was effected by keeping 
barely enough jurors for the work, rotat- 
ing them speedily and dismissing all those 
not in service on the last day of their 
service. Only through an hour to hour 
watchfulness could this be accomplished 
without serious embarrassment. 


The development of the autonomous 
powers of the court is all the more in- 
teresting because it has been so largely 
unconscious. The Chief Justice has been 
confronted day by day since the court 
was instituted by the necessity for meet- 
ing concrete issues. The work of the 
people must be done in some way, and at 
once. To let it pile up would be fatal, 
for a confession of defeat would appear 
in the next published report. There was 
no time for elaborating theories. There 
was no thought of solving great adminis- 
trative problems for the benefit of other 
cities. There was no way to “pass the 
buck,” a favorite expression in Chicago, 
since eight Circuit and Superior court 
judges successively declined to sit in a 
cause resulting from the capture of a 
lawyer guilty of a villainous conspiracy 
to use the courts for blackmailing pur- 


poses. 


Creating Specialized Branches 


There was a certain amount of work, 
of varying nature, to be performed. At 
the beginning the Chicago court had the 
same measure of specialization that was 
common in other cities. Certain judges 
sat in police court and others took their 
quota of civil causes. It soon became evi- 
dent that certain classes of causes could 
be segregated upon special calendars and 
handled separately to advantage. One 
judge, for instance, could take care of all 
the replevin, attachment, and garnishment 
causes, and become so expert that no 
lawyer could excel him in knowledge of 
the statute law and decisions. To an- 
other judge were assigned all the actions 
for the recovery of possession of real 
estate. The  quasi-criminal actions 
brought under city ordinance by sum- 
mons were also segregated. The court 
was becoming organic. Judges were be- 
coming specialists. Increased output of 
a higher quality was observable. For the 
first time the conspicuous need for spe- 
cialist judges in a unified court, as against 
specialized tribunals with _hit-or-miss 
judges, was met. It was inevitable that 
the resultant progress should lead to fur- 
ther development of the principle. 


{ 
ad 
a 
3 
a 
4 


AMERICAN JUDIOATURE SOCIETY 


The first great invention in judicial 
administration came about by grouping 
allied causes which affect the stability of 
the family. Such causes as offenses 
against minors, bastardy, desertion and 
failure to support had been handled in 
all of the eight or nine criminal branches, 
located in conjunction with police sta- 
tions throughout the city. There could 
be no consistent attitude on the part of 
the court toward such an offense as failure 
to support, and there could be no con- 
structive policy as long as these cases 
came up in separate court rooms, the 
judges of which were merely charged 
with the duty of punishing for the spe- 
cific offense. It was routine work to 
them. 

Walter Lippman classifies all officials 
as either “routineers’ or “inventors.” 
Chief Justice Olson is an inventor. He 
issued an order that all these allied causes 
should be put on a separate calendar; 
that they should be tried in a branch court 
located centrally at the City Hall, and 
then he assigned to this new branch Court 
of Domestic Relations Judge Charles N. 
Goodnow, one of his most open-minded 
judges. 

Immediately a new régimé had com- 
menced. In every cause all the troubles 
of the family were laid bare and the court 
employed every means, legal and social, 
to bring about a satisfactory status. Fifty 
or more social organizations became al- 
lied with the court; every fraternal so- 
ciety and every church in the city became 
a potential ally. The court shaped a 
destiny for its erring wards and solicited 
the most powerful social influences to 
exert a continuing pressure. From the 
standpoint of the lawyer, earning a live- 
lihood by conducting the litigation of his 
clients in the civil courts according to 
contentious procedure, this is no court 
at all. It absolutely fails to classify in 
his consciousness, but it persists because 
there is a demand for just this sort of 
thing and our jurisprudence has to grow 
to embrace it, or perish in the attemot. 
Either our judicial system will develop 
to meet modern needs or it will give way 
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to some agency that can do the work, as 
we see it already giving way to public 
service commissions, railroad commis- 
sions, commerce commissions and like 
bodies. 

The branch Court of Domestic Rela- 
tions, though a tremendous success from 
the beginning, falls short of the ideal, for 
it has no divorce and no felony jurisdic- 
tion. What is essentially one controversy 
may still, in Chicago, be adjudicated 
piecemeal in the Municipal Court, the 
Probate Court, the Juvenile Court, the 
Criminal Court, and so forth. The ab- 
surdity of putting the state’s indivisible 
judicial power into a number of water- 
tight compartments still survives. 


The Speeders’ Court 


The next experiment with specializa- 
tion in the judicial field segregated all 
the causes involving violation of the state 
and city automobile laws in the Speeders’ 
Court. To this new branch was assigned 
a judge who did not own an automobile 
and who was not owned by the owner of 
any automobile. Fines went up immed)- 
ately from ten and twenty-five dollars to 
fifty and one hundred dollars, but better 
than this was the adoption of a uniform 
and systematic increase regardless of so- 
cial eminence. At that time Chicago’s 
streets were speedways. In sixty days 
the automobile drivers had learned their 
lesson fairly well. They had contributed 
$10,000 in fines. Highways were safer. 
The breath of life had been breathed into 
laws which formerly had been valueless. 
The customary way would have been to 
go on enacting more laws with heavier 
penalties which juries would have refused 
to inflict, while the evil persisted. In the 
typical American jurisdiction we have no 
knowledge as to the sufficiency of penal 
legislation for the reason that we have no 
adequate means for enforcement. We 


try to conjure our evil spirits by volumi- 
nous statutory incantations when a bright 
axe would do more good. 

The next class of causes which. defied 
uniform and consistent treatment when 
scattered throughout the police court 
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branches was found to comprise those 
arising from vice conditions, and this led 
to the creation of the Morals Court. The 
Chicago vice district had been officially 
closed. Of course, this was a policy, not 
a solution. Nobody had discovered legal 
measures for repression of vice which 
would be other than sources of corruption 
for the police. The Chicago Morals 
Court is a step nearer than any other 
measure yet devised. At least the Morals 
Court does not despoil the prostitute so 
that she will be more dependent after dis- 
charge than before arrest. A woman 
physician is on the staff and opportunity 
is afforded for examination and free hos- 
pital treatment. Most of the offenders 
accept the offer. 

A few years ago Chief Justice Olson 
met a tremendous need by the creation 
of the Boys’ Court. Male offenders be- 
tween the ages of seventeen and twenty- 
one had alweys been treated the same: as 
adult offenders. Statistics showed that a 
majority of all first offense felonies were 
committed by boys under twenty-one. 
Olson’s ten years in the prosecutor’s office 
had given him a world of experience with 
these types. He had begun also a serious 
study of mental defectiveness, and he had 
suspicions as to the mental fitness of much 
of the human flotsam drifting through the 
criminal branches. It was obvious too, 
that from this class of boys must be re- 
cruited the ranks of professional crim- 
inals. 

So the Boys’ Court was established by 
a simple order directing the officers to 
present all male offenders under the age 
of twenty-one at a certain branch court, 
designated by number, and another order 
assigning a certain specially chosen judge 
to sit in this branch. The public had been 
prepared for this development through the 
press. On the day for instituting the 
new branch the judge’s desk was banked 
with the most costly roses. Heads of the 
leading social organizations, judges from 
other courts, newspaper men and promi- 
nent citizens generally were present and 
an impressive ceremony marked the first 
day’s session. The new court was insti- 


tuted with a moral momentum sufficient 
to keep it in the grooves of efficiency for 
at least a year. This specialization on 
youthful offenders did not reform Chicago 
in a day or a year but it has made sci- 
entific conclusions possible and slowly a 
wise policy is developing, which will per- 
mit of saving as large a proportion of 
these boys as lies within human possibil- 
ity. 

y Adopt Informal Procedure 

At this stage the opportunty for further 
specialization appeared to be limited. But 
one great problem remained before the 
Municipal Court. It was a fact, and a 
reproach, that in the smallest civil cause 
a defendant could demand a jury and 
create so much delay and cost that justice 
—real justice—would be foreclosed. There 
was a strong presumption that there was 
little justice for the small claimant in 
Chicago. 

Of course, there could be no depriva- 
tion of the right to a jury, nor could there 
be any limitation upon the right to be 
represented by counsel. In Cleveland a 
branch Court of Conciliation, so called, 
had been working out substantial justice 
in small causes. It represented the first 
instance of judicial invention in one of 
the municipal courts created in imitation 
of the Chicago court. 

Conciliation appears to be something 
in lieu of adjudication. Chief Justice 
Olson wanted to solve the problem with- 
out departing from the essential principles 
of orthodox adjudication. There must be 
a judicial finding of facts, and then an 
application of the appropriate rule of law. 
And yet there could not be the waste of 
a jury’s time and the waste of time im- 
plied by adherence to our overgrown sys- 
tem of eliciting evidence in jury trials. 
He came to believe that the people would 
relish a little informal justice, and that, 
after all, the real essence of a court is a 
judge who has the nerve to administer 
justice forthwith. 

And so the Small Claims Court was 
established by directing the chief clerk 
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to enter alli civil suits for thirty-five dol- 
lars or less on a separate calendar and 
by assigning to the new branch Judge 
Newcomer. The first days of the new 
court were highly entertaining. As had 
been foreseen by the Chief Justice, the 
public took kindly to the new idea. The 
lawyers were a little bewildered by hav- 
ing the judge take the case directly into 
his hands,. but they soon learned to ac- 
quiesce. They found that, so far as they 
were acting in good faith, the new idea 
assisted them to earn their fee with less 
effort and time than before. The ap- 
proval of litigants was shown by the ab- 
sence of appeals. So now small claims are 


put on the side with assets in Chicago.’ 


Every month hundreds of deadbeats are 
brought to book. The great mass of peo- 
ple who never figuré in any but ‘small 
claims realize that they have a real court, 
their powerful friend as far as they de- 
setve a friend, and their unswerving 
mentor, wholly beyond influence or per- 
sonal appeal, if they fail to do justice. 

The Small Claims branch was instituted 
in March, 1915. Before the close of that 
year its jurisdiction was increased to $50 
because the plan was working successfully 
and it appeared that the judge could take 
care of a greater number of causes. Since 
then there have been two more increases 
in its jurisdiction, first to $100, when an 
additional judge was assigned to this 
branch, and recently to $200 with the 
assignment of a third judge. But for the 
extension of this use of informal procedure 
there would have been many more jury 
trials and such a waste of time that the 
court would have had to have additional 
judges or been swamped. A fair estimate 
of the number of causes to be disposed of 
expeditiously in the Small Claims branch 
during the year following the latest in- 
crease of jurisdiction is 35,000, or more 
than half the entire civil business of the 
court. 

The latest effort at specializing in the 
interest of economy of effort is represented 
by the Arbitration branch. Some ex- 
planation of this is needed. Throughout 
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the commercial bodies of Chicago, the 
principle of arbitration is taking a firm 
hold. At the instigation of the Chicago 
Association of Credit Men the [Illinois 
arbitration statute was revised by the 1917 
Assembly. In all lines of trade, repre- 
sented by three or four score of trade or- 
ganizations, members are being urged to 
incorporate arbitration clauses in all con- 
tracts. Arbitration committees and bu- 
reaus are being established and lists are 
being made of expert arbitrators for the 
several trades. Before long the ordinary 
course of what is now commercial litiga- 
tion will pass through these new channels. 
So far as the determination of facts is 
concerned, expert trade arbitrators will 
make findings far more accurate than 
juries can ever make and at a small frac- 
tion of the cost.‘ 

This informal method of adjudication, 
for it is nothing less than genuine legal 
adjudication, affords an expansible tri- 
bunal capable of taking care of any amount 
of business without delay. 

The element introduced by the new ar- 
bitration statute is believed to place arbi- 
tration in Illinois in advance of arbitra- 
tion in any other place, in one respect at 
least. It permits of submission of any 
legal question which may arise in an ar- 
bitration proceeding immediately to a 
court for prompt determination. The in- 
formal and voluntary lay proceedings are 
thus linked up with the regular judicial 
machinery prior to the time of certifying 
the award to become a judgment. The 
combination of the principles of expert 
determination of facts with judicial de- 
termination of legal points makes the 
ideal system for commercial adjudication. 

Chief Justice Olson discovered the op- 
portunity for this great advance, so much 
needed by trade interests, and so fraught 
with economy in court administration, and 
gave his support to the movement, now 
well under way. The new Arbitration 
branch is not like other specialized 
branches, always open and doing business. 


4. See a Report on Commercial Arbitra- 
tion in England, Bulletin XII, A. J. 8. 
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It is one to be specially invoked as the 
need arises. When lay arbitrators submit 
legal points there will be the special as- 
signment of a qualified judge forthwith. 
The new practice cannot be started full- 
fledged like other branches but will be- 
yond question grow to great importance 
in a few years. 

With so many great achievements to 
its credit it is impossible to say that any 
one is greater than all the others, but his- 
tory may set down the Psychopathic 
Laboratory as the most significant and 
memorable. Since its establishment in 
1914, records have been made of over five 
thousand delinquents and the relation- 
ship between crime and defectiveness has 
been established just as surely as Pasteur 
established the relationship between bac- 
teria and disease. An attempt to describe 
this intensely interesting work will be 
made in a subsequent issue of this 
JOURNAL. Meanwhile inquirers are re- 
ferred to the ninth annual report of the 
Court and the forthcoming tenth annual 
report. 


Present Shortcomings 


The reader must not get the opinion 
that the Municipal Court of Chicago is 
a perfect institution. It is an amazing 
and illuminating instance of pioneering, 
but far from a complete and perfect court. 
Nearly as much is to be learned of the ideal 
court of the future from the shortcom- 
ings of this first great experiment as from 
its obvious successes. 

Notwithstanding the efficient manage- 
ment of the Court Chicago has a dark 
record for crime. The explanation is not 
difficult. 

The Municipal Court has no criminal 
jurisdiction beyond that formerly exer- 
cised by justices of the peace. In cases 
of felony, after finding that probable 
guilt exists, the court can do no more than 


hold the accused to the grand jury. From - 


that stage the powers of irresponsibility 
rule. The State’s attorney has almost 
undisputed power to nolle Pros at any 
stage. He can ignore the Municipal 
Court entirely by beginning before the 


grand jury. If he should be disposed to 
let an offender slip after probable guilt 
has been established in the preliminary 
examination, he has only to fail to 
subpeena all of the people’s witnesses be- 
fore the grand jury. 

The grand jury is the grand humbug. 
Beyond it lies the Criminal Court, pre- 
sided over by judges of the Circuit and 
Superior courts. The people’s witnesses 
are exhausted by former appearances and 
months of waiting before they arrive in 
the Criminal Court. Dangerous crim- 
inals give bail and succeed in prolonging 
the time before trial. Some undoubtedly 
commit new offenses to earn their lawyers’ 


‘fees. The procedure in the Criminal 


Court is cumbersome, and beyond it lies 
the Court of Appeal and the Supreme 
Court. Of course, there are unfortunates, 
and friendless persons and some whose 
offenses are too sensational to permit of 
escape, and these make up the ten per 
cent of those held to the grand jury who 
are eventually convicted. If the Mu- 
nicipal Court were given felony jurisdic- 
tion the percentage of convictions would 
be nearer ninety than ten, and Chicago 
would speedily become a different city. 

The Municipal Court has other limita- 
tions. The political price of passing the 
act originally was making the offices of 
chief clerk and chief bailiff political. The 
judges of the court ought to have the 
power to fill these positions and this 
would undoubtedly permit of running the 
court with a smallér staff than at present. 
It is a curious fact that the cost per case 
for clerk’s services is greater than the 
cost for judge’s services, although at the 
time of making the latest published re- 
port, judges received $9,000 a year, and 
few clerks got more than $1,200. 

There is another and most serious po- 
litical limitation. Illinois has many elec- 
tions and Cook County, with 144 elective 
offices, has one of the longest ballots in 
the country. The new court started with 
men selected for nomination by the assist- 
ance of the man who was to be responsible 
as chief executive for the success of the 
court. These nominees chanced to be 
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elected. But every two years thereafter 
nine new judges were put on the bench. 
The direct primary, a very good thing in 
small cities and rural districts, is a cursed 
thing in a metropolis. Supposed to curb 
the political bosses and restore power to 
the people, it does exactly the opposite. 
Unfortunately for the court, under the 
direct primary, men with little legal ex- 
perience are likely to be selected for a 
judgeship, thus lowering the average of 
the court. 

A very serious problem is presented. 
The court pays its judges $3,000 a year 
less than the judges of the Cook County 
courts. Their term is but six years. 
Lucky is the candidate for judicial office 
who can fight through a primary and elec- 
tion with an expenditure not exceeding 
$4,000, to say nothing of months of time 
devoted to his canvass. The men at the 
bar who might bring the greatest support 
to the distinguished leadership in this 
court, who might by their reputations 
command confidence in the profession, 
are hardly to be induced to accept a nomi- 
nation. 

Blind Chance a Factor 


The direct nomination principle has 
not killed the political boss but has added 
to the necessity for his existence as a use- 
ful middleman in politics. But it has 
sufficiently interfered with his former 
clear prerogative of selecting candidates 
so that now there is no responsibility in 
any quarter. It is impossible to restore 
such a function to an electorate of three- 
fourths of a million, and to wrench it 
from party leaders—who formerly exer- 
cised the power of nominating with con- 
siderable discretion—simply means that 
blind chance is now invoked as an im- 
portant agency. Being a scholarly and 
esteemed lawyer does not recommend a 
man for the primary ballot so much as 
being a representative of some faction, 
political or racial, so that we have candi- 
dates running for the nomination because 
their names indicate Irish, German, Scan- 
dinavian, Polish or Jewish descent. Of 
course, in the final election the result is 
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likely to turn on national politics. In the 
fall of 1914, one of the ablest of the Mu- 
nicipal Court judges was defeated for re- 
election by about 4,000 votes; but in the 
spring of 1915 he was elected by 139,000! 
But this was not all of his burden, for he 
had only been elected to fill a vacancy and 
was obliged to submit a third time in two 
years to the expense and worry of the pri- 
mary and election. Under such cataclys- 
mic conditions the outlook for real juristic 
material is indeed foreboding, not only 
for this court, but for the Circuit and Su- 
perior Courts as ‘well. 

If means are discovered for introduc- 
ing some measure of responsibility with 
respect to nominations, as by recommenda- 
tions by the bar, or by some special body 
similar to the Municipal Voters’ League, 
it will not be restoring political power to 
the mass of voters. It will be merely vest- 
ing, in a measure, and extra-legally, the 
nominating power in an imperfectly de- 
fined body only slightly responsible for the 
administration of justice, and possessed 
of no very high degree of expertness. 

There has been some slight improve- 
ment in the political situation by a recent 
increase of judge’s salaries from $6,000 
to $9,000. (In the Circuit and Superior 
Courts salaries have been raised from 
$10,000 to $12,000.) The hook is more 
liberally baited than before and some im- 
provement in the quality of candidates 
is believed to be observable. But the 
gamble from the standpoint of the voters, 
who cannot possibly know the respective 
merits of candidates, remains much the 
same. 

In this same city there are always a 
number of eminent lawyers ready to ac- 
cept appointment to the Federal District 
bench and receive a salary of $6,000. 

Come to Chicago and you will hear 
pessimistic estimates of the Municipal 
Court. You will hear certain Municipal 
Court judges ridiculed and mocked. Of 
course there are enough able lawyers will- 
ing to become judges who would earn the 
large salaries now provided if any sane 
means existed for their selection. But 
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to enter the lists with three or four score 
others for the. primary race is something 
that only a few of them have the courage, 
or the foolhardiness, to do. Ordinarily 
real legal ability is unable to play the 
courtier to nearly a million voters. The 
terms of the game almost exclude the 
type of lawyer who is needed. There 
are always exceptions and some capable 
judges are gifted in keeping themselves 
before the public. But the efforts of 
some of the others are enough to make 
the angels weep. 

Perhaps the most miraculous feature 
of the Municipal Court after all is that 
it is able to maintain a pretty good stand- 
ard in spite of the weak material it has 
to operate through. The Circuit and 
Superior Courts have the advantage of 
higher salaries, but they too have indi- 
vidual judges who are no credit to the 
bench either as lawyers or as citizens. 
They have been saved in some measure 
from worse consequences through the de- 
veloping practice of re-electing sitting 
judges as the only safe policy under the 
primary system. This has kept for them 
some pretty good judges who were orig- 
inally the product of the convention 
system of nominating. Of course the prin- 
ciple of re-electing sitting judges is sim- 
ply the choice of what is esteemed the 
lesser evil of the election dilemma. 

But critics of the Municipal Court dare 
not compare existing conditions with 
what would be the conditions if the court 
possessed as little organization as the 
Circuit and Superior Courts. Nor dare 
they compare the present situation with 
that existing before the creation of the 
Municipal Court. They can go no farther 
than to say that some of the old justices 
were better than some of the present 
judges. The situation on the whole is 
inestimably better than it once was and 
inestimably better than it would be if 
the court lacked its closely knit organiza- 
tion and responsible direction. 


Consumes Its Own Refuse 


This Municipal Court has been aptly 
described as an “internal combustion” 


court. Its judges exercise unusual pow- 
ers. They are made clearly responsible 
for results within the range of their juris- 
diction. They are obliged to work to- 
gether and to act together and to share 
in ‘a considerable measure each other’s 
shortcomings. The monthly and annual 
reports and the meetings all tend to cen- 
ter responsibility. 

Their work is open to the public and 
the public always has it in its power to 
criticize effectually. Any litigant who 
has a grievance of the sort which cannot 
be remedied by appeal—and this is the 
kind by no means infrequent for which 
no remedy exists in the traditional judi- 
cial system—can complain to the head of 
the Municipal Court and get action. 
Such complaints are common. If found 
to be unjustified, as many of them are, 
the judge who is complained of is pro- 
tected from unfair critigism. If not sat- 
isfactorily explained the complaints be- 
come the subject of discussion at judges’ 
meetings held “for the consideration of 
such matters pertaining to the adminis- 
tration of justice in said Court as may 
be brought before them.” 

Where the statute says “At such meet- 
ings they shall receive and investigate, 
or cause to be investigated, all complaints 
presented to them pertaining to the said 
Court, and to the officers thereof, and 
shall take such steps as they may deem 
necessary or proper with respect thereto,” 
it lays down a vital and practical pro- 
cedure which is ever active to prevent or 
remedy abuses. In many a stormy ses- 
sion this “internal combustion,” self- 
disciplining body determines a_ policy 
which it is willing to stand upon publicly. 

The Court was comparatively new when 
a precedent was set in discipline. A 
judge assigned to a criminal branch in- 
stituted an original system of jurispru- 
dence. He played the “cat and mouse 
game” with offenders. He would some- 
times suspend sentence and order the 
defendant to keep out of mischief and to 
attend church or do something else cal- 
culated to effect his moral regeneration. 
If, after some months, he lapsed from 
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the appearance of virtue and obedience, 
he was brought again before this judge 
and sentenced under the earlier convic- 
tion. 

The judge had the faculty of winning 
popular applause for his policy. When 
criticized by his colleagues he became the 
newspaper sensation of the day. Soon 
the question was presented whether he 
was greater than the court. He thought 
that he was. 

But meanwhile orderly steps for dis- 
cipline were being taken. A committee 
of judges was appointed to review his 
work. They examined several hundreds 
of cases and found that he was violating 
the constitution. The committee recom- 
mended that he be removed from the 
trial of criminal causes. 

When the Chief Justice acted upon the 
recommendation the judge became de- 
fiant. At that time the Court was tem- 
porarily housed in a building on Michi- 
gan avenue. Judge Olson pointed out of 
a window and said: “You see that tool 
shed there in Grant Park? Under the 
powers conferred upon me by statute I 
will create a special district one hundred 
feet square and you shall hold court in 
that tool shed!” The judge saw the 
point. He accepted assignment to a class 
of civil causes which left him no oppor- 
tunity for mischief or newspaper noto- 
riety. 

Other Cities Seize Benefits 


At the time the Municipal Court of 
Chicago was instituted the administra- 
tion of justice was disgracefully bad in a 
number of other cities. The worst fea- 
ture, in most instances, was the persist- 
ence of the political magistrate for a long 
time after he should have been abolished. 
Chicago’s drastic action interested other 
cities and the first organized court had 
only made a good start when steps were 
taken to copy its general plan elsewhere. 
In Cleveland the justices were ousted 
after a hard struggle and the Municipal 
Court was established with organization 
and powers very similar to that of the 
pioneer court. But instead of unlimited 
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contract jurisdiction the Cleveland court 
was restricted to $1,000. In Milwaukee 
the Civil Court was created with rule- 
making powers and a Chief Justice as 
business manager. In Pittsburgh the Al- 
legheny County Court was established 
with similar organization. 

The New York legislature created a 
commission headed by Mr. Justice Page 
which made a thorough study of the sub- 
ject and rendered a voluminous report. 
The result appeared in the Municipal 
Courts of Buffalo and of New York City. 
The next in chronological order was the 
Municipal Court of Atlanta. A consti- 
tutional amendment was put through to 
permit of freeing this progressive city 
from inefficient magistrates and a very 
successful court was created with the 
necessary powers and structure. 

The newest experiment is that made in 
Philadelphia, which now has a Municipal 
Court similar to those already mentioned. 
In all of these courts the judges are sub- 
ject to assignment by a responsible chief 
executive or business manager, sometimes 
called President Judge and sometimes 
Chief Judge or Chief Justice. In all 
of them a special branch can be created 
by an executive order on short notice. 
All have comparatively wide rule-making 
powers. In all of them the associate 
judges participate in the management of 
the court and in all the requirement of 


‘meetings and reports is imposed. 


In the matter of establishing special- 
ized branch courts the later organized 
courts are giving great promise. The 
field for discovery is naturally not so 
great after the pioneering of Chief Jus- 
tice Olson. It was in Cleveland that the 
famous Conciliation Court was set up.® 
In this branch all civil suits involving 
not more than $35 are commenced and 
the parties, on return day, dre counselled 
to a just settlement in a private session 
with the judge. The idea has worked 
wonderfully well and is likely to attain 
indefinite extension in the future. There 


5See Bulletin VIII, A. J. S.; also “The Mu- 
nicipal Court of Cleveland, by Prof. Raymond 
Moley, National Municipal Review, July, 1916. 
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is not the slightest reason why the pro- 
cedure peculiar to the Conciliation branch 
should not be employed as a preliminary 
step in every contentious suit at law, 
however large the demand. We can learn 
something to our advantage from the 
long tried plan of conciliation in Scandi- 
navian countries. Surely a great deal 
more will be heard of conciliation in the 
future. 

The Small Claims branch involves in- 
formal procedure and a swift and econom- 
ical determination of issues, but in 
other respects is entirely different from 
the Conciliation branch. The principles 
involved in both are beginning to march. 
The Municipal Court of New York has 
recently adopted conciliation procedure 
for all civil causes to the Court’s limit of 
jurisdiction, $1,000. Under its rules no 
binding judgment can be rendered. The 
next step, if taken, will be to make ap- 
plication for conciliation a step precedent 
to the formal beginning of suit. 

The same Court has recently provided 
informal procedure for all litigants who 
wish to avoid the cost and effort un- 
avoidable in formal trials by opening its 
Arbitration branch court. Jurisdiction 
is conferred by written stipulation, either 
upon any judge of the Court or upon any 
other person. The award becomes a 
judgment unless both parties are dis- 
satisfied with it. There are no formal 
rules of evidence, no record and no costs.® 

Here are some exceedingly interesting 
instances of invention in judicial admin- 
istration. They give promise of great 
economies in the future. Outside the 
organized court, with its autonomous 
powers, we have no such instances of 
rational progress in over a hundred years 
of history. 

The Philadelphia Court is still in its 
infancy but has made a great feature of 
its Domestic Relations branch. Quite 
generally throughout the country the 
need for such specialized tribunals is felt 


*See later article in this number concerning 
the new Conciliation and Arbitration Courts in 
New York. The rules_under which ri op- 
erate appear at page 15, Vol. I, No. 2 0 this 
Journal. 


but it has so far proved to be impossible 
to graft them on to the traditional sys- 
tem. They, and others like them, will 
come readily enough when all courts are 
unified and given administrative and rule- 
making powers. 

Every one of these new municipal 
courts has been successful in marking a 
great advance over previous conditions. 
All of them are able to point‘to very cred- 
itable performances. In no instance has 
there been any trouble arising from the 
peculiar characteristics of the system. 
In every one of them judicial procedure 
has ceased to be the acute problem which 
it still generally is in the traditional 
courts of the same localities. 


Success Under Adverse Conditions 


But they all fall short of the greatest 
possible efficiency by reason of the limi- 
tation upon jurisdiction. They are all 
in a sense inferior courts; they work side 
by side with courts of higher trial juris- 
diction and higher judicial salaries. In 
respect to limits of jurisdiction the Chi- 
cago court is most fortunate but it has 
some limitations more embarrassing than 
the others. The independence of its chief 
bailiff and chief clerk, already referred 
to, is a serious burden. Its manner of 
selection is doubtless worst of all owing 
to the vast size of the electorate. In 
New York the Municipal Court judges 
are elected by districts, and while this 
plan has some faults, because some dis- 
tricts are controlled by spoilsmen, it prob- 
ably yields a higher average than the 
Chicago plan. 

There is reason to believe also that the 
extremely simple organization of the 
Municipal Court of Chicago could be im- 
proved upon. The administration of so 
many branches by a single executive calls 
for almost superhuman energy and vig- 
ilance. The court appears to need de- 
partmentalizing. If it had three depart- 
ments, civil jury, civil non-jury and 
criminal, each with a presiding justice, 
the Chief Justice would have three cap- 
able adjutants who would relieve him of 
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considerable work, who would feel a spe- 
cial responsibility for their respective de- 
partments and who would be able to 
devote more time to the small details of 
daily administration than a single head 
can possibly do. The court’s head would 
also be afforded dependable supporters 
for administration plans when submit- 
ted to the entire body of judges. 

There can be little doubt as to the 
ultimate working out of the basic prin- 
ciples now so well tried in this court. 
For several years the progressives of the 
Chicago bar and bench have been looking 
forward to the unification of all the 
courts of the city or county. It is com- 
ing to be realized very generally that it 
is an absurdity to have more than one 
court in any given locality. By depart- 
ments and divisions within the depart- 
ments it is possible to have an orderly and 
efficient organic court comprising all 
trial jurisdiction, of whatever sort, and 
there are many sorts® 

It is only a question’ of time when the 
Municipal Court of Chicago will be 
merged into a unified metropolitan court. 
The great plan for giving Chicago effi- 
cient local government embodies the uni- 
fied metropolitan court idea. The strik- 
ing success of Illinois in the past year 
in organizing its executive department 
along efficiency lines gives promise for 
the ultimate success of the plans now 
urged for the city government and the 
city’s courts. 

The next number of this JourNnat will 
present the unified metropolitan court 
plan. What has been said of the history 
of the organized court will assist one in 
determining whether this plan is merely 
theoretical or based upon easily found 
facts. It will also suggest the historic 
and substantial basis for the movement 
for unifying state courts generally as 
presented in earlier numbers of the 
JOURNAL. 


5. See Unification of Local Government in 


Chicago, published by the Chicago Bureau of 
Public Efficiency. 
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The committee to compile information 
and data for the use of the Massachusetts 
constitutional convention, now in session, 
has issued its Bulletin No. 16 on the 
Selection and Retirement of Judges. 
Throughout the country there has been 
interest in the convention with respect to 
its recommendations in this field, since 
Massachusetts has held longer to the tra- 
ditional American method of selecting 
judges and of judicial tenure, than any 
other state. Every lawyer is aware of the 
excellence of Massachusetts jurists. Prob- 
ably no other state judiciary has held as 
high rank over such a long period. Yet 
the state has not been without those who 
have agitated for “a democratic selection 
and control of judges,” notwithstanding 
the obvious fact that the undemocratic 
decisions which gave rise in certain states 
to the recall movement and to other 
strenuous political agitations were ren- 
dered by judges theoretically subject to 
control. The most reliable opinion seems 
to be to the effect that the present conven- 
tion will not recommend change. The 
bulletin referred to sets forth the facts 
which make up the greater part of Bulletin 
IV-A, A. J. 8. 


A Jury of One 


“We jeer and joke on juries and ver- 
dicts, but they remain our best bulwark 
and guarantee of liberty. And yet, why 
should it be a jury of twelve or of six? 
Frankly, I believe a jury of one would be 
as good or better and far cheaper. It 18 
here that I believe the great stroke could 
be made to make justice cheap. Let the 
jury panel be made up as at present, then 
let each party alternately strike out one 
name till but one is left; then let that 
man be the jury unless excused by the 
court on challenge for cause; in which 
case a new panel or veniremen might be 
enrolled to make a new jury.—John R. 
Rood, Professor of Law, University of 
Michigan, in an address on “The Cost of 
Public Justice,” delivered at the June, 
1917, meeting of the Michigan State Bar 
Association. 
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The Judicial Superintendent 


We are permitted to print an especially 
crisp opinion concerning Major John H. 
Wigmore’s article entitled: Wanted—A 
Chief Judicial Superintendent, which ap- 
pears in the first number of the JouURNAL. 
The writer, Mr. W. A. Hayes, of Milwau- 
kee, says: 

In the main, I agree with your conclu- 
sions. I cannot, however, accept your 
comment on the case of Pressley v. Bloom- 
ington & Normal Railway & Light Co. 
After summarizing each of the four trials, 
you say this: 

“Nor do we assert that the fault lay in any 
particular quarter, whether in the law, or the 
lawyers, or the witnesses, or the clerks, and 
sleriffs, or the juries, or the judges. Very 
likely it was the fault of nobody in particu- 


lar. We don’t know. Probably nobody 
knows.” 


I am assuming that your summary is 
accurate and that it is sufficiently full to 
justify the formation of an opinion. 
Otherwise, there could be no purpose in 
setting it forth as you have. Proceeding, 
therefore, upon the assumption mentioned, 
I have no hesitancy in concluding: 

1. That there was serious fault. 

2. That such fault lay primarily with 
the plaintiff’s attorneys, and 

3. With the judge who presided at the 
trial. 

It is a reproach to the law that any case 
of the character mentioned should be tried 
four times. Indeed, I may say that it is 
a reproach to the law that any such case 
should be tried more than twice. I can 
readily understand how a personal injury 
case may properly be tried a second time, 
but except in very rare instances, and be- 
cause of very exceptional circumstances, 
such a case should not go to trial-a third 
time. 

I have had considerable experience in 
the trial of cases of the character men- 
tioned. For the past nine years I have 
acted as general attorney in this state for 
one of the very large railroad companies, 
and during that time have actually han- 
dled cases in more than fifty of the sev- 
enty-one counties of the state, and to some 
extent have handled cases of the character 


mentioned in Michigan, Minnesota, Illi- 
nois and in the Federal Courts. In addi- 
tion to the large number of cases handled 
in court, I have counselled as to thousands 
of claims. I have not during all the time 
mentioned, tried a single case a second 
time. I must freely concede that cases 
arise where the judge and the attorneys 
on both sides may have difficulty in de- 
termining what rule to apply. In other 
words, they are confronted with the “hard 
case,” the “doubtful point” or the “new 
statute.” In all such cases, few, however, 
as compared to the whole number, a new 
trial may result without there being any 
fault on the part of anyone connected 
with the trial. : 

But four trials of a case constitutes to 
my mind, a very serious reflection upon at- 
torneys and judge. In such a case the 
attorney for the plaintiff must bear large 
responsibility. He should be both honest 
and capable in a high degree. If he is 
not honest, he has no business at the bar. 
If he is not capable, he is unethical in 
trifling with the fortunes of a client. As 
for the defendant’s attorney, he is, of 
course, presumed to use every legitimate 
weapon, but he is not justified in scheming 
to get reversible error into the record. As 
for the judge, he needs radically to revise 
his ideas of duty. We have altogether too 
many judges who seem to feel that the 
judicial duty is performed when the judge 
sits as umpire between two skillful prac- 
titioners sparring for points. Such a judge 
is a reproach to the bench. He has become 
sicklied o’er with the stale crust of the 
law. Such judge cannot be reformed. He 
is hopeless. He must be killed and placed 
in the museum of judicial fossils. It is the 
duty of a judge to sit up and be alert in a 
trial, holding constantly before the minds 
of all concerned-that justice and justice 
only is the result to be sought. He should 
be active, not passive. Primarily, it is for 
him to know when error impends and for 
him to exclude it whether the attorneys 
will or no. 

It was not my intention to bother you 
by any extended comment, but I trust that 
these brief remarks will not be considered 
an intrusion. 
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Conciliation and Arbitration in the Municipal 
Court of the City of New York 


In its final analysis, a court trial is a 
battle. People who fight are apt to get 
huri. This is true, whether the fight be 
on the battlefield or in court. Appreciat- 
ing this situation, the judges of the 
Municipal Court of the City of New York 
have secured a new method of disposing of 
the great mass of disputes and contentions 
that ordinarily are brought to court. Rules 
providing for conciliation and arbitration 
have been adopted pursuant to authority 
vested in the justices of the court by the 
Legislature of the. state. 

Conciliation can occur only where par- 
ties, through the mediation of a third 
party designated a conciliator, voluntarily 
reach an agreement in respect to their dis- 
pute. The conciliator seeks to bring the 
parties into an accord. He may make sug- 
gestions, but the parties themselves must 
finally agree upon the settlement of the 
dispute. If they fail to agree, the concilia- 
tion proceedings fail. A party cannot be 
forced to accept the suggestion of the con- 
ciliator. He is free to litigate his dis- 
pute in the courts in the regular way or he 
may consent to an arbitration. In an 
arbitration proceeding, however, the par- 
ties agree in advance to submit their dis- 
pute to a third party designated the arbi- 
trator and to be bound by the decision of 
the arbitrator. The decision of the arbi- 
trator does not depend for its enforcement 
upon the accord of both parties, once the 
proceeding is under way. Both parties 
are bound by the decision of the arbitrator, 
even though it radically differs from the 
contention of one of the parties and is in 
fact displeasing to that party. 

Under the rules for conciliation which 
have recently been adopted by the Board 
of Justices of the Municipal Court of the 
City of New York any person having a 
claim may apply to the clerk in any dis- 
trict for the issuance of a notice of concili- 
ation. This notice is addressed to the 


party against whom the claim is asserted, 
and is to the following effect: 


John Doe, residing at 
presented a claim against you for.......... 
(say, money loaned) amounting to.......... 
dollars, you are hereby requested to appear 
before a justice of this court at the court 


district, Borough of 
situated at............, om the 


o'clock, for the purpose of an amicable ad- 
justment of the controversy. 

The clerk immediately fixes a date for 
the hearing and informs the applicant of 
the date, and at once mails notice to the 
adverse party at the address given by the 
applicant. At the appointed time the par- 
ties are received by the justice in his pri- 
vate office. The parties are heard infor- 
mally by the judge, who endeavors to effect 
an amicable and equitable settlement of 
the dispute. Frequently the parties do not 
know the law which is applicable to their 
dispute. The justice may tell them what 
the law is, or perhaps he may make a sug- 
gestion for a settlement which may not be 
in accord with strict rules of law. In tak- 
ing the statements of parties, the justice 
is not bound by the rules of evidence which 
apply in court. He may receive any evi- 
dence that seems to him proper. If the 
parties agree, the justice notifies the clerk 
what the terms of the settlement are. The 
clerk makes a record thereof, but no judg- 
ment is entered. It rests with the parties 
to live up to the agreement of settlement 
which they have made. 


Judge as Arbitrator 


Under the arbitration rules adopted, 
parties may submit for arbitration any 
controversy which exists between them, 
either to a justice of the court or to any 
other person upon whom they may agree. 

This procedure, which permits a dispute 
to be submitted for arbitration to a justice 
of the court, is a novel one. It overcomes 


one of the objections which has been urged 
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against the system of enforcing arbitration 
clauses which require disputes to be arbi- 
trated by a man who perhaps may be inex- 
perienced in that character of work. Thus 
it has been said that men have greater 
faith in judges with their long training in 
the settlement of disputes and the conduct 
of hearings thereon than in merchants 
who bring no such qualification to the 
task, and, that no arbitrator other than a 
judge can command the same confidence 
and respect that a judge who is known to 
be independent of the parties does. If the 
parties, however, prefer to have their dis- 
putes settled by some other person upon 
whom they agree, they are permitted to do 
so under the liberal rules just adopted. 
Parties having confidence in one judge 
rather than in another may submit their 
dispute to the judge in whom they have 
confidence. Parties desiring to arbitrate 
must sign a consent in the following form: 


, and 
ee as arbitrator to hear and 


determine the following controversy be- 
tween us, viz.: 


(Here state the facts constituting the dis- 
pute.) 

We agree that the arbitrator proceed in 
accordance with the rules of the Municipal 
Court of the City of New York, and do here- 
by declare that we know said rules and that 
we will abide by them. 


The arbitrator must forthwith proceed 
to hear the controversy. He is not bound 
by the rules of evidence. He may receive 
any evidence which seems to him equitable 
and proper. Either party may be repre- 
sented by counsel. The rules provide that 
no record shall be kept of the proceedings 
before the arbitrator, but this may be 
waived, and, if the parties prefer, a record 
may be made by the court stenographer if 
the proceedings are had before a judge. 
If a justice of the court is arbitrator, the 
proceedings are absolutely without cost to 
any party, the rules specifically providing 
that no expense shall be incurred except 
upon consent in writing of the parties. 

Another and most important rule which 


has been adopted provides that after the 
first hearing neither party may withdraw 
from the arbitration unless both parties 
consent that the arbitrator direct a dis- 
continuance of the proceedings. After the 
hearings are concluded, the arbitrator 
makes his decision in writing and files it, 
together with any opinion he may render, 
with the clerk. The clerk thereafter en- 
ters the judgment on this award of the 
arbitrator, unless the parties agree that no 
judgment shall be entered. 

This, in brief, is the story of the method 
for the amicable and expeditious disposal 
of litigation which is now available to any 
litigant in the Municipal Court of the City 
of New York. To the busy wage earner, 
shopkeeper or merchant: who desires to 
save his time and the time of his witnesses 
in waiting in court until his case can be 
reached in the regular order upon a long 
and congested calendar, this new and in- 
expensive method is now open. The arbi- 
trator, upon the request of the parties, may 
fix any hour of the day which is agreeable, 
when he will dispose of the matter in dis- 
pute. The present organization of the 
court is made by these new methods adapt- 
able to the requirements of a busy people. 
We have created a new method to make the 
advice of Abraham Linéoln effective: 
“Discourage litigation. Persuade your 
neighbors to compromise whenever you 
can. Point out to them how the nominal 
winner is often a real loser—in fees, ex- 
penses and waste of time.” 

The contested court trial almost invari- 
ably leaves one of the parties dissatisfied. 
Almost without fail the parties to the 
controversy become and remain enemies. 
The result of a conciliation or arbitration 
proceeding is far different. The proceed- 
ings are conducted in an impersonal man- 
ner conducive to the resumption of 
friendly relations after the disposal of the 
dispute. There remains none of the bit- 
terness of a hotly contested trial. The 
dispute may be merely the result of a mis- 
understanding which a frank and open 
statement of the parties promptly clears 
away. Experience in other jurisdictions 
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has demonstrated that a discharged em- 
ployee may be re-employed or an inter- 
rupted business relationship may be re- 
sumed where a dispute is adjusted without 
the bitterness left by a fight in court. A 
spirit of good will and friendliness is en- 
couraged in place of a spirit of hostility 
and enmity. I hold this to be the most 
important result of the new court pro- 
cedure.—Edgar J. Lauer, Justice of the 
Court and Chairman of the Committee on 
General Welfare. 


A. B. A. Referendum 


The first use of the referendum by the 
American Bar Association is now being 
made. The question submitted is whether 
“In view of the enhanced cost of living, 
due to the pending war, should the 
Congress of the United States now make 
an increase in the compensation of all 
Federal Judges?” 

The question is submitted by the Execu- 
tive Committee under the constitutional 
amendment, Article X, adopted August 
30, 1916. 

In the largest cities Federal Court 
judges are paid a great deal less than 
judges of the state courts. They have the 
advantage in most cases of longer tenure 
and immunity from political contribu- 
tions. The present salary of $6,000 for 
District Court judges is not proportionate 
with the salaries paid most state judges 
serving in the same cities. The high honor 
of the position is doubtless one reason why 
it has always been possible to find quali- 
fied lawyers willing to accept appointment. 
There is something repugnant to our 
sense of properiety in paying an official 
partly in money and partly in honor. In 
some other countries a considerable meas- 
ure of judicial services has been obtained 
without any salary. Such a system im- 
plies limiting the service to men of in- 
dependent fortunes and we are opposed to 
the idea of barring the man of small 
means from judicial service. Nor do we 
consider it wise to rely on a system which 
may result in “moral overstrain.” 


There has been much shortsightedness 
and ineqnity in fixing judicial salaries in 
most of the states. One of the troubles 
has been adherence to an inflexible scale, 
applying alike to the judge of the small 
city and of the large city, and in this re- 
spect the federal courts have been as un- 
fortunate as those of any state. 

Another difficulty has arisen from the 
inability of legislators to graduate salary 
to accord with experience. In most cases 
a judge is worth more after he has served 
several vears, and the longer he serves, the 
more valuable he becomes. The adoption 
of a rational system which would take ac- 
count of such obvious facts has so far ex- 
ceeded the ability of our legislators. 

The draft of a model judicature act 
published in Bulletin VII-A, A. J. S., 
meets these needs by classifying judges 
according to the size of the city in which 
they are to serve and according to the 
length of time they have served. 


A Ministry of Justice 


In spite of the wide administrative 
powers possessed by the English Lord 
Chancellor, it is of interest to note that 
the need for a separate and purely execu- 
tive Minister of Justice is again coming 
to the fore. The (London) Law Journal 
of December 8, 1917, after adverting 
to a number of legal reforms which will 
demand attention in England in the re- 
construction that is coming after the war 
Says: 

“The real equivalent in the law to the 
Ministry of Reconstruction, which is to 
consider social and economic problems, is 
a Ministry of Justice which will deal with 
all our questions of reorganization and 
reform. The establishment of such an 
organ for the initiation and direction of 
all the large legal changes which wait for 
settlement would satisfy the publie and 
would not be unwelcome, we believe, in 
the profession. It is no new demand, for 
it was discussed in Parliament so long 
ago as 1848, and has ever since remained 
‘the first remedy for our antique unbusi- 
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nesslike legal system.’ In the reconstrue- 
tion of all departments in the State, 
which will undoubtedly follow the present 
period of change, the provision of a Min- 
istry of Justice will be a matter of general 
concern. It might be well if all legal re- 
formers would now concentrate their at- 
tention on it.” 

If the Law Journal can speak of the 
English organization as “unbusiness-like,” 
what would it say of the judicature of the 
average American state, where there is 
not even a Chief Justice with power to 
assign his judges where they are needed ? 

Samuel Rosenbaum. 


Commercial Arbitration 


It was our Civil War which first gave 
the needed push to make commercial ar- 
bitration a practical institution in Eng- 
land. The exigencies of the present war 
tend strongly to encourage resort to arbi- 
tration among American business men. 
Commercial arbitration is a lawful and 
regular method of adjudication, subject to 
statute and the authority of the courts and 
must not be confused with the arbitration 
of labor disputes which is often a mere 
compounding of differences. (Bulletin 
XII, A. J. §.) 

The New York State Bar Association 
has a Committee on Arbitration, formerly 
known as the Committee on the Preven- 
tion of Unnecessary Litigation. In a re- 
port made to the Association in January, 
1918, it appears that the committge has 
been working in conjunction with the 
New York Chamber of Commerce and has 
already given considerable impetus to 
the movement. A list of over 1,200 mem- 
bers of the New York State Bar Associa- 
tion has been compiled who will act as 
arbitrators when named by the parties to 
controversies. 

The next step is to amend the New 
York arbitration act to make it permit 
of agreements to arbitrate future contro- 
versies. A draft has been made by the 
committee and will be introduced in the 
legislature. 


In Illinois the arbitration act was re- 
vised by the 1917 Assembly and is now in 
a form to permit of great practical use- 
fulness. It embodies an original idea, 
that points of law shall be submitted by 
arbitrators to courts for summary de- 
cision. As most arbitrators are laymen 
they will thus be relieved of embarassment 
in this respect. In determining facts 
they will be more accurate than juries. 

The combination thus effected between 
expert arbitrators in the various trades 
and the courts, ‘affords a tribunal for the 
adjudication of commercial controversies 
which is perefectly expansible. A hundred 
arbitrations ¢an be under way on the same 
day without delay or additional cost and 
at a great relief to the courts. 

Another great advantage of commercial 
arbitration is that it wipes out jurisdic- 
tional limitations. Controversies between 
citizens of different countries and of a 
subject matter on the other side of the 
glohe are as readily disposed of as those 
arising at home. 

Under the auspices of the Chicago As- 
sociation of Credit Men the arbitration 
movement is assuming large proportions 
in Chicago. Nearly one hundred trade 
organizations are preparing to promote 
the idea. They will establish committees, 
adopt rules of procedure, and encourage 
their members to write arbitration clauses 
in all contracts. In several of these or- 
ganizations arbitration has already been 
successfully established. 


Salvation Through Works 


It must not be forgotten that democracy 
is after all but a form of government 
whose justification must be established in 
the same way that the justification of any 
other form of government is established ; 
namely, by what it does rather than by 
what it claims to be. The errors of a de- 
mocracy and the errors of an autocracy 
will be followed by similar consequences. 
A foolish law does not become a wise law 
because it is approved by a great many 
people.—George Sutherland. 
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Conciliation Favored 


The principle of conciliation is gain- 
ing adherents. It is essentially this— 
that in the ordinary case no action shall 
be started until the prospective parties 
have had an opportunity to discuss their 
differences in the presence of a judge or 
some other disinterested person qualified 
to advise them as to their rights. 

This is a new idea for Americans but 
by no means new in some other countries. 
For a century or more it has been em- 
ployed in Scandinavian countries. It is 
said to result in amicable settlement of a 
considergble proportion of the contro- 
versies submitted. 

Our introduction to the principle came 
through the Municipal Court of Cleve- 
land, where it has served as a means for 
settling or adjudicating all causes involv- 
ing not over $35. During the past year 
it was put into effect in the Municipal 
Court of Minneapolis (Chap. 263, Minn. 
Session Laws, 1917.) There is no reason 
why the principle should not apply to 
large claims as well as small and in Minne- 
apolis it is made applicable to the full 
jurisdiction of the court, $1,000. 

On recommendation of its Committee 
on the Prevention of Unnecessary Litiga- 
tion the New York State Bar Associa- 
tion has endorsed the idea and sought to 
give it expression through the following 
additional section to the Code of Civil 
Procedure: 


Sec. 107-A. Appointment of Commissioner 
of Conciliation in first department. The ap- 
pellate division of the supreme court in the 
first department in its discretion may ap- 
point a commissioner of conciliation to 
serve for one year thereafter and to con- 
tinue him in such service from year to year 
or to appoint another commissioner in his 
place, as it may deem expedient. Such com- 
missioner shall make inquiry from time to 
time and in such manner as the court may 
prescribe by rule as to whether the parties 
to an action pending in the supreme court in 
the county of New York can be conciliated 
upon terms which will render a trial of such 
action unnecessary. Such appellate division 
may appoint such clerk, stenographer and 
other attendant upon such commissioner, 
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and otherwise provide for the administra- 
tion of his office, as it may deem proper. 

This draft provides machinery for con- 
ciliation after the beginning of an action, 
so that acceptance of its terms will be 
purely voluntary. Even so it would doubt- 
less save the courts a great deal of trial 
work and constitute a fitting way of in- 
troducing the principle of conciliation 
into our judicial procedure. 

The committee reported at the annual 
meeting of the New York State Bar As- 
sociation, held January 11-12, 1918, that 
the bill had failed of passage at the last 
session, having been introduced at a late 
stage, but would be again introduced this 
year and pressed for adoption. 

Lawyers who want to do their share to- 
ward national efficiency to cope with 
present dangers have in this plan a sug- 
gestion worth their consideration. If the 
bar does not espouse such sensible reforms 
it will lose a great opportunity for they 
will be pretty sure to be adopted anyway. 


The Lawyer as Paul Revere 


As public sentiment has controlled this 
country in peace, so it will dictate its 
policy in the war. If wrongs are being 
committed and advantage being taken of 
the stress of circumstances; if men are 
not unselfishly responding to the many 
calls of service and sacrifice made upon 
their assumed patriotism, it is because 
public sentiment is unvocal and unorgan- 
ized, for there can be no doubt of its ex- 
istence. Will the lawyer be that voice? 
Will ha be the Paul Revere of 1918, car- 
rying the countryside to war? That is 
where he can serve-—Thomas W. Shelton. 


Small Claims Courts 


There is a movement for the establish- 
ment of small claims courts in Newark 
and Jersey City. A draft of a bill will be 
introduced in the New Jersey legislature. 
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Judicial Primary Criticized 

Under the convention system, the of- 
fice frequently sought the man, whereas 
under the primary plan no man can be 
nominated who does not actively seek the 
nomination. 

The consequence is that under the pri- 
mary plan we are confined in our choice 
to those active politicians, who seek the 
nomination, and the candidate who is the 
best mixer,’ who conducts the most ex- 
tensive press bureau, who employs the 
largest number of workers and agents and 
who is most industrious in seeking votes 
or who can appeal to local prejudice or 
passion, has the best chance of winning, 
regardless of qualifications. The test of 
fitness is no longer knowledge of the law, 
but the possession of those qualifications 
which enable one to become a successful 
ward politician. Knowledge of human 
nature, of influences that control human 
action is more important than profound 
knowledge of all the learning of the law. 
The tricks of the politician count for more 
than the learning of a Story or a Marshall. 

What, then, is the purpose of an ap- 
pointment or election but to put into 
office that man, who, by reason of his 
legal knowledge, his impartiality and ju- 
dicial temperament, independence and 
high character, guarantees a firm, vigor- 
ous and impartial administration of the 
law. Whatever system, whether by ap- 
pointment or election, that will accomplish 
these results, is the system we should 
adopt. 

The primary system and the popular 
election of judges does not tend to create 
an independent judiciary. On the con- 
trary, its tendency is to incline the judge 
to yield to popular passion and prejudice, 
to be swayed by every passing breeze of 
sentiment and to allow his own re-election 
to exercise a controlling influence on his 
official conduct. Fortunately, there are 
many judges who rise above such grovell- 
ing influences and who do their duty, 
even though the thunder of popular dis- 
approval light on their unterrified brows. 
—Hon. Emmet O’Neal, Ex-Governor of 
Alabama. 


Letting George Do It 


It is not altogether unfair to impute to 
every voter in a republic moral responsi- 
bility for its laws, except so far as he has 
distinctly endeavored to have them 
changed. From that assumption it is in- 
teresting and not wholly unprofitable to 
speculate on how far the average citizen 
could reconcile it with his conscience to 
imitate in private life some governmental 
practices which he accepts as a matter of 
course. Take for illustration the accepted 
system of punishing crime. Suppose Mr. 
Average Citizen was given plenary power 
over the miscreant found picking his 
pocket. Would he lock him up in the 
cellar for, say, ten years, spurning firmly 
the pleadings of his wife and children for 
his release? Would he watch unmoved 
while the wretch became pale and emaci- 
ated and his cough took on unmistakable 
signs of consumption? At the end of a 
decade would he hand him a cheap suit of 
clothes, a five-dollar bill and dismiss him 
with a pious injunction to lead an honest 
life? Would no uneasy qualms ever stir 
his conscience as he sat in the happy circle 
of his family or listened to the Sermon 
on the Mount? The thought is one with 
many ramifications. Tradition is strong 
and persistent and we preserve yet much 
of the attitude of mind of the citizens of 
a monarchy where the power and the 
responsibility are in the king. More just 
and humane laws and better enforcement 
of law will come with the realization that 
coequal with the right to liberty is the 


responsibility of liberty —Law Notes, Vol. 
XXI, No. 6. 


Putting it Mildly 


“A proper regard for justice and the 
decent administration of the law requires 
that a litigation which has already raged 
for a quarter of a century over a question 
which the evidence seems to place beyond 
reasonable doubt, should be decided upon 
its merits.”—Per Ruger, C. J., in Green- 
wood v. Marvin, 111 N. Y. 440. 
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